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The text writers 8 and other authorities 4 seem to agree on the right 
of inspection by a stockholder of the corporate books, papers, and 
records, but apparently none extend the right so as to include inspec- 
tion of other corporate property. It should be noted, moreover, that 
the more extended right is expressly conferred by the Civil Code only 
in the case of mining corporations. 5 

The reasons upon which the lesser right is based and the principles 
governing its enjoyment, should, it would seem, justify the greater as 
well. Particularly is this true in the case of mining companies where 
an actual inspection of the mine itself is frequently the only way in 
which a stockholder is able to get the information necessary to enable 
him to learn the condition of the mine and the nature of his interest 
therein. In the words of the court, "It would indeed be a strange rule 
which would allow the stockholders to examine the books of the cor- 
poration to ascertain its condition and deny him an inspection of the 
property to verify the statements contained in the books." The court 
points out that the common law rules governing the enjoyment of the 
lesser right of inspection would also govern the application of the 
greater. E. G. C. 

Courts— Jurisdiction — Interstate Commerce Act. — The District Court 
of Appeal of California for the First Appellate District, in a recent 
case 1 holds that the State courts may entertain jurisdiction of suits for 
damages under the so-called "Carmack Amendment" 2 to the Interstate 
Commerce Act, 3 casting upon the initial carrier primary responsibility 
for loss or damage to goods while in transit. 

Although this section was engrafted on the Interstate Commerce 
Act, an action predicated upon it must be distinguished from an action 
arising out of the general provisions of the Act. By Sections 8 and 9 of 
the Interstate Commerce Act all proceedings in which damages are 
sought on account of unreasonable or discriminatory rates, regulations, 
or practices by persons or corporations engaged in interstate commerce, 
are to be brought before the Interstate Commerce Commission or the 
United States Circuit Courts. But the alternate right conferred in ex- 
press terms by the statute to bring such suits in the federal courts was 



3 Cook on Corporations (4th ed.), Sec. 511; 4 Thompson on Corpor- 
ations (2nd ed.), Sec. 4575, et seq.; Clark and Marshall on Private Cor- 
porations, Sec. 530 (1st ed.). 

4 Johnson v. Langdon (1892), 135 Cal. 624, 87 Am. St. Rep. 156, 67 
Pac. 1050; Ranger v. Champion Cotton Press Co. (1892), 51 Fed. 61, 
Rex v. Merchant Tailors Co. (1831), 2 B. and Ad. 115. 

s Civil Code, Sec. 589. 

iOlcovich v. Grand Trunk Ry. Co. (Nov. 14, 1912), 15 Cal. App 
Dec. 631, 129 Pac. 290. 

2 34 Stat. 384; U. S. Comp. St. Supp. 1907, p. 892; Fed. Stat. Ann. 
Supp., 1909, p. 273. 

3 Interstate Commerce Act (1887), 24 Stat. 379; U. S. Comp. St. 
(1901), p. 3154. 
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practically annulled by the decision of the United States Supreme Court 
in the case of Texas & Pacific Ry. v. Abilene Cotton Oil Co. 4 It was 
there held that, since fixing and establishing a reasonable rate was a 
corollary to giving damages for an unreasonable rate, the proper tri- 
bunal in which to begin a proceeding originating from the exaction of 
an unreasonable or discriminatory charge, or the enforcement of an 
unreasonable or discriminatory rule, is the rate-fixing body — the Inter- 
state Commerce Commission. 

But an action for damages arising from loss of or injury to goods 
in transit presents an entirely different problem from one arising out 
of a question of rates. The Carmack Amendment of 1906 so changed 
Section 20 of the Interstate Commerce Act as to render the initial car- 
rier liable "for loss, damage or injury to such property caused by it or 
by any common carrier to which such property may be delivered," giv- 
ing such initial carrier a right of reimbursement against the connecting 
carrier actually responsible for the loss. In short, this amendment 
simply prescribed a rule of liability distinct from the general purpose 
of the Act and cannot be viewed as a requirement for the violation 
of which a proceeding might be instituted under Section 9, which, 
as noted above, provided a remedy only for questions arising out of 
rates and rules. The authority of the Commission, then, is confined to 
the redress of wrongs arising either from the failure to perform some 
duty prescribed by the Act or from the commission of some offense 
forbidden by the Act. Fully recognizing this limitation, the Commis- 
sion has refused to entertain any claim arising out of damage to 
goods. 5 To find the proper forum for such an action we must look to 
the judiciary act as prescribing the jurisdiction over cases arising out 
of violations of acts of Congress. Before the revision of the judiciary 
system in 1912, the Circuit Courts had jurisdiction, concurrent with the 
State courts, of all suits involving over $2000 arising under the laws 
and constitution of the United States. 6 By implication then, the 
State courts had exclusive jurisdiction over suits for less than $2000. 
Accordingly the right of the State courts to enforce the liability of the 
initial carrier created by the Carmack Amendment has been upheld by 
the State courts themselves, 7 by the lower federal courts, 8 and by 
the United States Supreme Court. 9 

*Tex. & Pac. Ry. Co. v. Abilene Cotton Oil Co. (1906), 204 U. S. 
426;Balt. & O. Railroad v. U. S. ex rel Pitcairn Coal Co. (1910), 215 
U. S. 481; Robinson v. B. & O. (1911), 222 U. S. 506. 

'Blurne v. Wells, Fargo Co. (1909), 15 I. C. C. 53. 

6 18 U. S. Stats, at Large 470; 25 U. S. Stats, at Large 434. 

* Pittsburgh, C. C. & St. L. Ry. Co. v. Wood (1908), 45 Ind. App. 
1, 84 N. E. 1009; Galveston, H. & S. A. Ry. Co. v. Crow (1909) Tex. 
Civ. App; 117 S. W. 170; Chicago, R. I. & P. Co. v. Clements (1909), 
53 Tex. Civ. App. 143, 115 S. W. 644; St. L. S. W. Ry. Co. v. Gray- 
son (1909), 89 Ark. 154, 115 S. W. 933; Sou. Pac. Co. v. Crenshaw 
(1909), 5 Ga. App. 675; 63 S. E. 865; Louisville & N. Ry. Co. v. Scott 
(1909), 133 Ky. 724, 118 S. W. 990. 

8 Smeltzer v.St. L. & S. F. Ry. Co. (1909), 168 Fed. 420. 

"Atlantic Coast Line v. Riverside Mills (1910), 219 U. S. 186; Gal- 
veston, H. & S. A. Ry. Co. v. Wallace (1911), 223 U. S. 481. 
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In 1912 United States Circuit Courts were abolished and the Dis- 
trict Courts given jurisdiction over all cases involving over $3000 aris- 
ing under the laws and constitution of the United States. 10 They were 
also given jurisdiction "of all suits and proceedings arising under any 
law regulating commerce." Section 256 of the revised Judiciary Act 
contains an enumeration of cases in which the District Courts are given 
jurisdiction exclusive of the State courts. 11 "Suits and proceedings 
arising under any law regulating commerce" are not included in this 
list, and, under the maxim "expressio unius exclusio alterius est," the 
State courts must have concurrent jurisdiction as to all cases omitted 
from the list. Accordingly, it would seem that the State courts have 
jurisdiction over all suits invoking the rule of liability of the- 20th sec- 
tion. Moreover, it may even be questioned if such an action may be 
said to "arise under any act to regulate commerce"; the 20th section 
merely defines the extent and duration of the initial carrier's liability; 
the action "arises" out of the old common law right against a carrier. 
That the State courts have concurrent jurisdiction is further borne 
out by the fact that the United States Supreme Court recently re- 
versed on writ of error 12 the decision of the Supreme Court of Errors 
of Connecticut 13 refusing to take jurisdiction under the Federal Em- 
ployers' Liability Act. 14 R. W. M. 

Criminal Law— Arraignment — Plea. — In the case of People v. Tom- 
sky, 1 the defendant was not arraigned, nor did he plead. The trial pro- 
ceeded without objection as if a plea of not guilty had been entered, 
and the defendant was convicted. This conviction was sustained by 
the District Court of Appeal. The prior decisions in California 2 hold 
the want of a plea fatal and are in accord with the numerical weight 
of authority, although there are well considered cases cited in the 
principal case holding that the defendant waives his right by going to 
trial without objection. 3 It is hard to see of what substantial right the 



10 Act of March 3, 1911, Sec. 24, Fed. Stats. Ann. Supp. (1912), p. 
139. 

"Act of March 3, 1911, Sec. 256, Fed. Stat. Ann. Supp. (1912), p. 

288. 

"Second Employers' Liability Cases (1911), 223 U. S. 1. 

"Act of April 22, 1908, 35 Stat. 65. 

" Hoxie v. N. Y. N. H. & H. Ry. Co. (1909), 82 Conn. 352. 73 Atl. 
/54; Mondou v. Same, 373, 73 Atl. 762. 

1 (Dec. 18, 1912), 15 Cal. App. Dec. 878. 

2 People v. Corbett (1865), 28 Cal. 328; People v. Gaines (1877). 
52 Cal. 479; People v. Monaghan (1894), 102 Cal. 229, 36 Pac. 511. 

3 See also United States v. Molloy (1887), 31 Fed. 19; People v. 
Tower (1892), 63 Hun. 624, 17 N. Y. Supp. 395; Hack v. State (1910), 
141 Wis. 346, 124 N. W. 492 (overruling the prior Wisconsin case). 
The authorities sustaining a waiver were not called to the attention of 
the court in People v. Monaghan, supra. 



